REDACTED

Sy ' BEFORE THE |
DIVISION OF MEDICAL QUALITY
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Petition to Revoke )
Probation of: )
)
' )

DAVID N. MICHELSON, M.D. ) No. D2-84-505250
Certificate No. G-31906 )
B )
_ )
Respondent. * )
' )

ECISI

The attached Stipulation and Waiver Agreement; Decision and Order is hereby adopted by A

the Division of Medical Quality as its Decision in the above-entitled matter.

This Decision shall become effective on September 25, 1998

IT IS SO ORDERED August 26, 1998 .

ey QS Y
- CAROLE HURVITZ, M.D.

Chair - Panel B
Division of Medical Quality
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DANIEL E. LUNGREN, Attorney General
- of the State of California
ELISA B. WOLFE, .
Deputy Attorney General
California Department of Justice.
300 South Spring Street, Suite 5212
Los Angeles, California 90013-1204
Telephone: (213) 897-2555

Attorneys for Complainant

BEFORE THE .
DIVISION OF MEDICAL QUALITY
: MEDICAL BOARD OF CALIFORNIA
'DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA '

In the Matter of the Petition to
Revoke Probation Against:

DAVID N. MICHELSON, M.D.
2899 Agoura Road, #774
Westlake Village, California 91301
‘Physician’s and Surgeon’s
Certificate No. G-31906,

Physician Assistant Supervisor
License No. SA-23339;

)
)
)
)
)
)
)
)
)
)
)
)
)
)

MBC Case No. D2-84-505250

STIPULATION AND WAIVER .
AGREEMENT; DECISION AND
ORDER ‘

Requhdent.
RON JOSEPH ("Complainant®), and DAVID N. MICHELSON,
M.D. ("Respondent"), hereby stipulate to the truth of apd/or_

agree to the following matters:

1. Complainant is the Executive Director of the

Medical Board of California ("Board").

As Executive Director;

complainant is empowered to bring accusations for disciplinary
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action against licensees of the Board and to negotiate stipula-
tions and other agreements regarding resolutions of disciplinary .
actions. Complainantrié represented by tﬁe-Attorney General of
California, Daniel E. Lungren, by and through Deputy Attorney
General Elisa B. Wolfe.

2. At all times relevant herein, respondent hés been
licensed by ﬁhe Medical Board of California under Physician’s and
Surgeon’s Certificate No. G-31906. Respondent is represented in
this matter bvaheodore A. Cohen, Esqg., whose address is 12100
Wilshire.Boulevard, Suite 1600, Los Angeles, California 90025.

3. On or about April 14, 1992, in Boafd Cése No. 05-
84—505250, the Board’s Division of Medical Quality ("Division")
reinétated”respondent's certificate (which previously had been
revoked) . Said certificate Qas reinstated in a revoked
condition, with the revocation stayed and the license placed on
probation for five (5) years. Said license has remained on
probation since on or about April 14, 1992.

4., On Februar? 26, 1997, domplainant, in his official
capacity and not otherwise, filed with the Division a Petition to
Revoke Probation/ Accusation'bearing Board Case No. D2-84-505250.
Said Petition to Revoke Probation/ Accusation is currently
pénding against respondent. A true and eorrect’copy of said
Petition/ Accusation is attached hereto and incorporated herein
by this reference. (Appended to said Petition/ Accusation is the
Board’s Decision and Order in Case No. 05-84-505250 which sets
forth the terms aﬁd conditions of respondent’s license

probation.)
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5. On or aboﬁt February 27, 1997, the Petition to
Revoke Probation/ Accusation, together with all statutoril?
required documents, was duly served on respondent. On or about
March 7, 1997, respondent filed his Notice of Defense contesting
the Petition to Revoke Probation/ Accusation.

6. Respondent and his attorney have fully discussed
the charges contained in the Petition to Revoke Probation/
Accusation oﬁ file in Board Case No. D2-84-505250, and the
respondent has been fully advised regarding his legai rights and
the effects of this Stipulation énd.Waiver Agreement
("Stipulation™).

7. Respondent understands the nature of the charges

.alleged in the Petition_to Revoke Probation/ Accusation and

understands that, if proven at hearing, the charges and allega-

tions. would constitute cause for imposing further discipline upon

his Physician’s and Surgeon’s Certificate. Respondent is fully
awaré of his right to a hearing on the charges contained in the
Petition to Revoke Probation/ Accusation, his right to confront
and cross-examine witnesses ;gainst him, his right to the use of
subpoenas‘to compel the attendance of witnesses and the
production of documents in both defense and mitigation of the
charges, his right to reconsideration, appeal and any and all
other rights accorded by the California Administrative Procedure
Act and other applicable laws. Respondent knowingly, voluntarily
and irrevocably waives and gives up each of these rights.

Respondent knowingly, voluntarily, and irrevocably enters into

this Stipulation with full knowledge of its consequences and
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effect, and agrees to be bound by the provisions of this

Stipulation.

8. Complainant can present a prima facie case estab-
lishing the allegations and causes for disciplinary action (as to
Business and Professions Code § 2234 only ("generic unprofession-

al conduct")) in the Petition/ Accusation on file in Board Case

No. D2-84-505250. Respondent, however, declines to require

complsinant to put on its case and nereby waives his right to
present a defense to the charges in the Pétition] Accnsation.

9. Respondent agrees that the Division may impose .
discipline upon his physiciar’s and surgeon’s certificate, and.
agrees that, by virtue of the stipulations made hérein, his
license is snbject to discipline under Business and Professions
Code § 2234'("generic unprofessional conduct").

10. Respondent is aware that, in any petition he files
?ursuant to Government Code'§ 11522 and'in an? other proceeding
before the Division or other body which regulates the practics of
medicine, the Division or other'body may, can and/or'wi;l take as
true the allegations and causes for license discipliné (as to
Business and Professions Code § 2234 ("generic unprofessional
condnct") only) set forth in the Petition/ Accusation on file in
Boaxrd Case No. D2-84-505250. ,

11. TheAstipulations herein are for the purpose of
this proceeding and:any other future proceedings in which the
Division of\Medical Quality, the Medical Board of California, or
other professional licensing agency is invoived, and shall not be

admissible in any other criminal or civil proceedings.
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12. Respondent enters into the stipﬁlations heréin and
waives his right ﬁo present his defénSes to this matter forAthe
purpose of resolving the Petition/ Accusation on file ianoérd
Case No. D2—84-505250Vwithout.the expense and uncertainty of
further proceedings.

13. Respondent'agéees to be bound by the Division’s
imposition of disciplihe as set forth in the Order beiow.‘ |

14. Based on the foregoing admissions and stipulated
matters, the parties.agree that the Diviéion shall, without
further notice-Qf formal §roceeding, issue and enter the

following order:

DISCIPLINARY ORDER

IT IS HEREBY QRDEﬁED that Physician’s and Surgeon’s
Certificate No. G-31906 issued to Dévid N. Michelson, M.D. shall
continue to be revoked. However, the revocatioh.shall'continue
to be stayed,‘and respondent /is placed on probation for an

additional three (3) years from the effective date of this

'decision, on the following terms and conditions:

1. DRUGS - ABSTAIN FROM USE

Respondent shail abstain completely from the personal
use or possession of controlled substances as defined in the
California Uniform Controlled Substances Act, and‘dangerous drugs
as defined by. Section 4211 of the Business and Proféssions Code,
or any drugg requiring a prescription. This prohibition does not
apply to medications lawfully prescribed to respondent for a bona

fide illness or condition by another practitioner.

H
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2. CONTROLLED DRUGS - MAINTAIN RECORD
Respondent shall maintain a record of all controlled
substances prescribed, dispensed or administered by respondent

during probation, showing all the following: 1) the name and

‘address of patient, '2) the date, 3) the character and quantity of

controlled substances involved, and (4) the indications and
diagnosis for which the controlled substances was furnishea.

Respondent shall keep these records in a separate
file or ledger, in chfonological order, and shall make them
available for inspection and copying by the Division or its
designee, upon request.

3;_ BIOLOGICAL FLﬁID TESTING '

Respondent shall immediately submit to biological fluid
testing, at. respondent’s cost, upon the iequest of the Division
or its designee.

4. DI&ERSION PROGRAM

Respondent shall continue to be enrolled in and

participate in the Division’s Diversion Program until the

Division determines that further treatment énd rehabilitation is
no longer neée‘ssaryir in\accordance with fechmendations from the
Diversion Evaluation Committee. Quitting the program without
permission or being expelled for cause shall constitute a
violation of probation by respondent.

| 5. EDUCATION COURSE

Within 90 days from the effective date of this

decision, and on an annual basis thereafter, respondent shall

gsubmit to the Division or its designee for its prior approval an
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educational ﬁrogram or course to be designated by the Division,
which shéll not be less than 40 hours per year, for each year of
probation. This program shall be inladdition to the Continuing
Medical Education requirements for re-licensure. Following the
completion of each course, the Division or its designee may
administer an examination to test respondent’s knowledge of the
course. Respondent shall prévide prooflof attendance for 65
hoﬁrs of continuing medical education of which 40 hours were in-
satisfaction of this condition and were appro&ed in advance by
the Division or its designee.

6. ETHICS COURSE

Within 90 days of the effeétive date of this decision,
resppndent shall enroll in a course in Ethics approved in advance
by the Division or its designee, and shall successfully complete
fhe course during the first year of probation.

| 7. SEXUAL HARASSMENT COURSE A

Within 90 days of the effectivé date of this decision,
respondent shall énroll in a;course.in Sexual Harassment approved
in advance by the Divisioﬁ or its designee, and shall success;
fully complete the course during the first year of probation.
Said course may be counted toward fulfillment ofvthe Education
Course term set forth above.

8. MONITORING |

Within tﬁirty (30) days of the effective date of this
decision, respondent shall submit to the Division or its designee
for its prior approval a plan of practice in which respondent’s

practice shall be monitored by another physician in respondent’s
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field of practice, who shall provide periodic reports to the
Division or its designee. -

If the monitor fesigns or is no longer available,
respondent shall,‘withiﬁ fifteen (15) days, move to have a new
monitor appointed, through nomination by respondent and approval
by the Division or its designee. | |

9. THIRD'PAETY PRESENCE

During probation, respondent shall have a third party
present while examining or treating female patients. Respondent
shall, within 30 days of the effective date of the decision;
submit to the Division or its designee for its approval'name(s)‘
of persons who will act as the third party.present. The
respondent shall execute a réiease authorizing the third party(s)
present to divulge any information that the Division may request
during interviews by the probétion monitor on aAperiodic basis.

| 10. OBEY ALL LAWS

Respondent shall-obey all federal, state and local
laws; all rules governing the practice of medicine-in Califorhia;
and remain iﬁ full compliance with any courﬁ ordered criminal
probation, pa?ments and other orders. ‘

11. QUARTERLY REPORTS |

Réspondent shall submit quarterly declarations under
penalty of perjury. on forms provided by the Division, stating
whether there has been compliance with all the conditions of
probation.

12. PROBATION SURVEILLANCE PROGRAM. COMPLIANCE

Respondent shall comply with the Division’s probation
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surveillance program. Réspondent shall, at all times, keep the
Division informed of his or her'adaresses of business and
residence which shall both serve as addresses of recérd. Changes
of such addresses shall'be,immediately communicated in writing to
the Division; Under no circumstances shall a post office box
serve as an address of record.

Respondéﬁ£ shall also immediately inform the Divisién,
in wfiting, of any travel to‘any areas outside the jurisdiction
of California which laéts, or is contemplated to last, more than
thirty (30) days.

13. INTERVIEW WITH THE DIVISION, ITS DESIGNEE OR ITS
DESIGNATED PHYSICIAN(S)

Respondent shall appear in person for interviews with
the Division, its designee or its designated physician(s) upon
request at various intervals and with reasonable notice.

14. TOLLING FOR OUT-OF-STATE PRACTICE, RESIDENCE OR
IN-STATE NON-~PRACTICE

In the event respondent should leave California to

reside or practice outside the State or for any reason should

respondent stop practicing medicine in California, respondent
shall notifyAthe Division or its designee in writing within ten
days of the dates of depafture aﬁd return or the dates of non-
practice within California. Non-practice is defined as any period
of time exceeding thirty days in which restndent is not engaging
invany activities defined in Sections 2051 and ZOSé of the Busi-
nesé ana Professions Code. " All time spent in an intensive train-
ing program approved by'theiDivision or iﬁs designee shall be

considered as time spent in. the practice of medicine. Periods of
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temporary or permanent residence or practice outside California
or of non-practice within California, as defined in this condi-
tion, will,not‘apply to the feduction of the probationary'period.
| 15.7 COMPLETION OF PROBATION

Upon successful completion of probation, respondent’s
certificate shall be fully restored. |

16. VIOLATION OF PROBATION

If réspondent violates probation.in any respect, the
Division, after giving respondent notice and the opportunity to
be heard, may revoke probation andvcarry out the diséiplinary
order that was étayed. If an accusation or petition to revoke
p;obation is filed égainst respondent during probation, the
Division shall have continuing jurisdiction until the matter is
final, and the period of probation shall be extended until the
matter is final. |

17. COST RECOVERY

The respondent is hereby ordered to reimburse the Div-
ision the amount of $3000.00 within 90 days from the effective
date of this decision for its investigative aﬁd prosecutioﬁ

costs. Failure to reimburse the Division’s cost of its inves-

tigation and prosecution shall constitute a violation of the

probation order, unless the Division agrees in writing to payment
by an installment plan because of financial hardship. The filing
of bankruptcy by the respondent shall not relieve the respondent

of his responsibility to reimburse the Division for its

investigative and prosecution costs.

/

10.
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~18. PROBATION COSTS
Respondent shall pay the costs associated with probation

monitoring each and every yeaf of probation. Such costs shall be
payable to the Division of Medical Quality at the beginning of
each calendar year. Failure to pay costs shall constitute a
violation of probation.

Respondent shall also pay the costs associated with
compliance with the terms and conditions set forth in this

s

disciplinary order. ‘

19. LICENSE SURRENDER

Following the effective date of this decision, if res-
pondeht ceases practicing due to retirement, health réasons or is
otherwise unable to satisfy the terms and cénditions of proba-
tion, respondent may vdluntarily tender his certificate to the
Board. The Division\reserves the right to evaluate the respon-
dent’s request and to exercise its discretion whether to grant
the request, or tb take any other action deemed appropriate and
reasonable under the circumstances. Upon formal acceptance of

the tendered license, respondent will no longer be subject to

terms and conditions of probation.

CONTINGENCY

This stipulation shall be subject to the approval of-
the Division. Respondent understands and agrees that Board staff
and counsel for complainant may communicate directly with ?he
Division regarding this stipulation and settlement, without

notice to or participation by respondent or his counsel. If the

11.
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Division fails to adopt this stipulation asvits Decision and '
Order, then the stipulation shali be of no force or effect, it
shall be inadmissible in anyvlegal action between the parties,
and the Division shall not bé'disqualified from further action in

this matter by virtue of its consideration of this stipulation.

ACCEPTANCE

I have read the above Stipulation and Waiver'Agreement"

Iand proposed Disciplinary Order. I have fully discussed the

terms and conditions and other matters contained therein with my’
attorney; Theodore A. Cohen, Esq...'I understand the effect thié
Stipulated Settlement and Disciplinary Oraer will have on my
Physician’s and éurgeon's Certificate, and agree to be bound
thereby. I enter this stipulation~freély,.knowingly,

intelligently and voluntarily.

DATED: Phccemton - NS Z

DAVID N. MICHELSON, M.D.
Respondent

N

12.
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I have read the above Stipulation and Waiver Agreement
and proposed Disciplinary Order and approve of it as to form and
content. I haveifully discussed the terms and conditions and

other matters therein with spondgnt David N. Michelson, M.D..

[T [/

Be% |
(el = E—

EODORE A. COHEN, ESQ.
Attorney for Respondent

‘DATED:

ENDORSEMENT

The foregoing Stipulation and Waiver Agreement and

proposed Disciplinary Order is hereby respectfully submitted for

the consideration of the Division of Medical Quality, Medical

Board of California.

DATED: \Z DeCcemBeR 497

DANIEL E. LUNGREN, Attorney General
of the State of California

ELISA B. WOLFE
Deputy Attorney Gdperal

Attorneys for Complainant

13.
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DANIEL E. LUNGREN, Attorney General
of the State of California

ELISA B. WOLFE, '

Deputy Attorney General

California Department of Justice

300 Secuth Spring Street, Suite 5212

Los Angeles, California 90013-1204

Telephone: (213) 897-2555

Attorneys for Complainant

BEFORE THE
DIVISION OF MEDICAL QUALITY
MEDICAL BOARD OF CALIFORNIA
'DEEUUITNHHWT(DF(BJNSURIER”AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Petition to
Revoke Probation Against:

DAVID N. MICHELSON, M.D.
2899 Agoura Road, #774 :
Westlake Village, Cdlifornia 91301
Physician’s .and Surgeon’s
Certificate No. G-31906,
Physician Assistant Supervisor
License No. SA-23339;

‘Respondent.

RON JOSEPH ("Complainant"),

alleges:

- MBC Case No. 05-96-61495

)

)

)

) PETITION TO REVOKE
)  PROBATION;

) ACCUSATION
)
)
)
)
)
)
)

for causes for discipline,

PARTIES

1. Complainant makes and

files this petition and

accusation solely in his official capacity as the Executive

Director of the Medical Board of California ("Board").
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2. On or about June‘25,ﬁl976, the Board issued
Physician;s and Surgeon’s Cerﬁificate No. G-3I§06 to David N.
Michelson,_M,D. ("respondent"). At all timesAprior to May 20,
1985, this certificate was in full force‘and effect.f As more

particularly described in paragraphs 11 through 13 infra, on or

about May 20, 1985, said license was-subject to a temporary
restraining order which prohibited respondent’s practice of

medicine. On df about March 4, 1987, said license was revoked.

.On or about December .18, 1991, said license was granted the right

of reinstatement, upon satisfaction of certain conditions. On or
about April 14, 1992Y, said license was actually reinstated in a
revoked condition, with the revocation stayed énd the license
placed én\probation for five (5) years. Said license has |
remained'on probation since on or about April 14, 1992.

3. On or about August 23, 1994, the Board issued
Physician Assistant Supervisor Liceﬁse No. SA-23339 to-
respondgnt. Said license has been in a delinguent status since
February 29,'1996. .
/ :

/
/ -

/ | \
/

4 1. As of February 27, 1992, the initial date on which the
Board attempted reinstatement of respondent’s certificate,
respondent had not paid his licensure fees. The complete
satisfaction of the conditions precedent to reinstatement did not-

‘occur until April 14, 1992, on which date respondent’s licensure

fees were paid.
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JURISDICTION AND LEGAL AUTHORITY

4. This petition and accuéation is brought before the
Division of Medicai Quality ("Diﬁision“) of the Medical Board of
California, Department of‘Consumer Affairs, pursuant to the
authority‘seﬁ forth in the ensuingrsectionsAof the Califd;nia
Business and Professions Code ("B&P") . _

5. B&P § 2220 requires'that the Division shall
enforce and administer the provisions of Article 12% ofythe
Medical Practice Act¥ és to all holders of physician’s and
surgeon’s certificates.

6. B&P § 2227 provides that the Division may revoke,

suspend for a period not to exceed one year, place on probation

and require péyment of the costs of probatioh monitoring, or take
other proper disciplinary action against the license'of any lic-
ensee who has been found guilty under the Medical Bractice.Ac;.
7. B&P § 2234 provides in relevant part that:
"The Division of Medical Qﬁality shall fake action
against any licensee who is charged with unprofessional con-
“duct. In additipn to othef provisions of this article, un-
professional conduct includes, but is not 1imitéd to, the
following:
" (a) Violating or attempting to violate, directlyldr
indirectly, or assisting in or abetting the violation of, or

conspiring to violate, any provisiontof this chapter.

2. Business and Professions Code sections 2220-2319.

3. Business and Professions Code section 2000 et seq.
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"(b) Gross hegligence.

"(c) Répeated negligent acts.

"(d) Incompetence.:

"(e) The commission of'any act iﬁvolving dishonesty or
corruption which is substantially related to the
qualifications, functions, or duties of a physicién»and_
surgeon.

" (f) Any action or conducﬁ which would have warranted
the denial of aAcertificate,"

8. At all times relevant herein, prior to January 1,

1994, B&P § 726 stated in pertinent part that:

"The commission of any act of sexual abuse, misconduct,
or relations with a patient, client, or customer which‘is
substantially related to'the qualifications, functions, or
duties'of the occupation for which a license was issued
constitutes unprofessional conduct and grounds for
disciplinary action fof‘any berson'licensed under this
division ..." | »

9. Effective January 1, 1994, B&P § 726 provided in

rele&ént portion that:

"The commission of aﬁy act of sexual abuse, misconduct,
or relations with a patient, client, or customer constitutes
unprofessional cénduct and grounds for disciplinary action
for any person licensed under this division ... "

10. Section 16.01 of the 1996/1997 Budget Act of the

State of California provides, in pertinent part, that: (a) no

funds appropriated by this act may be expended to pay any Medi-
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Cal claim for any service performed by a physician while that
physician’s license is under suspension or revocation due to a
disciplinary action of the Medical Board of California; snd, (b)
no funds appropriated by this act may be expended to pay ény
Medi-Cal ¢laim for any surgical service or other invasive |
procedure performed on any Medi-Cal beneficiary.by a physician if
that physician has been placed on probation due to a disciplinary
action of the Medical Board of California related}to the
perfqrmance of that specific service or procedure on any patient,
except in any case where the board-makes a determination during
its disciplinary process that there sxist sompelling
circumstances that warrant continued Medi-Cal reimbu:seﬁent

during the probationary psriod.

FAILURE TO COMPLY WITH PROBATION TERMS AND CONDITIONS
11. On or about February 2, 1987, the Board adopted,

as its own Decision, the Stipulation, Decision, and [proposed

disciplinary] Order in the case entitled, In the Matter of the

Accusation against David N. Michelson, M.D., Board Case No. D-

3359.' A true and correct copy of said document, along with the
acsompanyingvAccusation and First Supplemental Accusation, are
attached hereto as Exhibit "A" and incorporated hsrein by this
reference. Said stipulation, decision, and drder, which became
effective on March 4, 1987, revoked respondent’s physician’s and
surgeon’s certificate.

12. On or about November 18, 1991, the Board adoptsd,

as its own.Decision, the Proposed Decision in the case entitled,
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In the Matter of the Petition for Reinstatement of Revoked

Certificate of David N. Michelson, M.D., Board Case No. -05-84-

505250, OAH Case No. L-54661. A true and correct copy of said
document is attached hereto as Exhibit "B" and incorporated
herein by this reference. Séid decision, which became effective
on December 18, 1991, offered a éonditional reinétatement of
respondent’s physician’s and surgeon’s certificate.

13. On or about April 14, 1992,% respondent was
deemed to have met thé fequirements for his rginstatemént, and
hence, aﬁ that time, hisAphysician’s and surgeon’s certificate
was reinstated in a :evokéa status, with the revocation stayed
aﬁd the certificate placed on probation for five (5) years, on
certain terms and conditions. The terms and conditions (set
forth in Exhibit "B") included the following: |

| "(é) Respondent.shall obey all federal, state and
local laws and all fules and regulations substantially
related to the pfactide of medicine including the

prescribing and furnishing ©f controlled substances and

dangerous drugs.

"(18)' Should respondent violate probation ih any
respect the board after giving réspondent notice and
opportunity to be heard may revoke probation and set aside
.the that étay order, amy [sic: may] ﬁodify or change the

terms and period of probation, or may take any other or

4. See footnote number 1, supra.




10

11

12

13
14
15
16

17

18

19

20

21

22

23

24

25

26

27

further action as it deems proper. 1If a petition to revoke
probation is filed against respondent during probation, thé
Division shall have continuing jurisdiction until the matter

is final. ..."

In Re: "J.L." - Sexual Misconduct
| 14. At all times relevant herein, J.L. was an adult
female individual residing in the State of Caiifornia;

15. On or about March 3, 1996, J.L. sought medical
care from Encino Urgent Care Medical Center, at which entity‘
respondent was working in his capacity as a physician.

16. On or about March 3, 1996, duriﬁg the éourse of an
ophthalmic examination thaﬁ respondent was conducting upon J.L.,
respondent kissed J.L. on the side of her lips.

17.. By virtue of the facts set forth above, as to

J.L., respondent engaged in sexual abuse and sexual misconduct.

ngual abuse and sexual misconduct are unprofessional conduct, as
well aé grounds for iicense diséipline under B&P § 726. By
engaging in said unprofessional cbnduét, respondent has violated
the terms and conditions of his probation in that he has failed

to obey all laws and rules governing the practice of medicine, as

-required by Probation Term No. 8. Such a violation of the terms

and condiéions of probation is grounds to revoke probation and

‘impose the underlying license revocation. Such unprofessional

conduct constitutes independent grounds to impose discipline upon
respondent’s Physician’s and Surgéon’s\Certificate pursuant to:

B&P §§ 2234, 2220, 726.
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18. By virtue of the facts set forth above{ as to
J.L.; respondent engaged in unprofessional conduct, pursuant to
B&P § 2234, By engaging in said uﬁprofessional conduct,
respondent haé violated the terms and conditions of his probation
in that he has failed to obey all laws and rules governing the

practice of medicine, as required by Probation Term No. 8. Such

a violation of the terms and conditions of probation is grounds

to revoke probation and impose tﬁe underlying license revocation.
Such unprofessional conduct constitutes independent grounds to
impose discipline upon respondent’s Physician’s and Surgeon'é
Certificate pursuant to B&P §§ 2234; 2220.

19. By virtue of the facts set. forth above,

‘respondent’s care and treatment of J.L. constitutes gross

negligence, which is unprofessional conduct under B&P § 2234 (b) .
By engaging in said unprofessional conduct, respondent has
violated the terms and conditions of his probation in that he has
failed to obey all laws and rules governing the practice of
medicine, as required by Probation Term No.'8., Such a violation
of the terms and conditions of‘probation is grounds to revoke
probation and impose the underlying license revocation. Such
unprofessional conduct constitutes ipdependent grounds for

license discipline under B&P §§ 2234, 2220.

In Re: "J.E." - Sexual Misconduct
20. At all times relevant herein, J.E.  was anAadult

female individual residing in the State of California.

/
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21. On or about January 5, 1995, and continuing
through August 1995, J.E. sought medical care from Advantage Care

Medical Group, at which entity respondent.was working in his

capacity as a physician.

22. During the course of one of J.E.’s visits to
Advantage Care, respondent performed-theAexamination of J.E., who
was experiencing lower back pain. Respondent had J.E. remove her
shirt and performed a range-of-motion examination. Respondent
then had J.E. pull down her bra straps,'and he proceeded to
massage J.E.’s neck and shoulders for approximately five minutes.

23, By virtue of the facﬁs set fo&th above, as to
J.E., respondent engaged in sexual abuse and sexual misconduct.
Sexual abuse and sexual misconduct are unprofessional conduct, as
ﬁell as grounds for license discipline under B&P § 726. By
engaging in said unprofessional conduct, respondent has violated
the terms ana conditions of his probation in that he has failed
to obey all laws and rules governing the practice of medicine, as
required by Probation Term No; é. Such a violation of the termé
and conditiOné of probation'is grounds to revoké probation and
imposé the underlying license revocatién. Sﬁch unprofessionél
conduct  constitutes independent grounds to impose discipline uﬁon
respéndent'sAPhysician's and Surgeon’s Certificate pursuant to
B&P 8§88 2234, 2220, 726.

24. By vi:tue of the facts set forth above, as to
J.E., respondent éngaged in unprofessional conduct; pursuant to
B&P § 2234. By engaging in said unprofessional conduct,

respondent has violated the terms and conditions of his probation
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in that he has failed to obey all laws and rules governing the
practice of medicihe, as required by Probation Term No. 8. Such
aiolation of the terms and conditions of proﬁation'is grounds
to revoke probation aﬁa impose the underlying license revocation.
Such ﬂﬁprofessional conduct constitutes independent grounds to
impose discipline upén respondent’s Physician’s. and Surgeon’s
Certifiéate pursuant to B&P §§ 2234, 2220.

25. By virtue of the facts set férth above,
respondent’s care and treatment bva.E. constitutes gross
negliéence, which is unprofessional conduct ﬁnder B&P § 2234 (b).
By engaging in said @nprofessional conduct, respondent has
violated the termé and conditions of his‘probation in that he has
failed to- obey all laws and rules governing ﬁhé practice‘of
medicine, as required by Probation Term No. 8. Such a violation
of the terms and conditions of probation is grounds to revoke
probation and impose the underlying licéﬁse revocation. Such.

unprofessional conduct constitutes independentAgrounds for

license discipline under B&P §§ 2234, 2220.

In'Re: "C'.L;" - Unprofessional Conduct

26. At all times relevant hérein, C;L. was an édult
feméle individual residing in the State of California.

27. . On or about DecemberV19, 1996,.C.L. was employed
at Advantage Care Medical Group, the.entity where'respondent was
then working.iﬁ his capacity as a physiéian.
| 28.4 On or about December 19, 1996, respondent inten-

{

tionally brushed his hand against C.L.’s clothed buttocks area.

10.
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29; By virtue of the facts set forth above, as to
C.L., respondent engaged in unprofessional conduct, éursuant to
B&P § 2234. By engaging in said unprofessional conduct,
respondent has violated the terms .and conditions of his probation
in that he has failed to obey all laws and rules governing the
practice of medicine, as reqﬁired py Probation Term No. 8. Such
a violation of the terms and conditions of pfobation is grounds
to revoke probation and‘impose the underlying licehsé revocation.
Such unprofessional conduct constitﬁtes independent grounds to
impose discipline upon respondéﬁt's Physician’s and Surgeon’s

Certificate pursuant to B&P §§ 2234, 2220.
) \

OTHER MATTERS
30. B&P § 125.3 provides in pertinent part that:
" (a) Except as provided by law, in any order is-
sued in resolution of a disciplinary préceeding before any
. board within the department ... the board may request the
‘administrative law judge to direct a licentiate found to
have committed a violation or violations of the iicensing
act to pay a éum-not to exceed the reasonable costs of the
inVestigation and enforcement of the case.

"(c) A certified copy of the actual costs, or a
good féith'estimate‘of costs where actual costs.are not
available, signed by the entity bringing the proceeding or
its designated representative shall be priﬁa'facie evidence
of reasonable costs of investigation and prosecution of the

case. The costs shall include the amount of investigative

~

11.
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and enforcement costs up to the date of the hearing, inclu-
ding, but not liﬁited tb, charges imposed by the Attorney
General. |

"(d) The administrative law judge shall make a
proposed finding of the amount of‘reaéonable costs of inves-
tigation and prosecution of the case when reqﬁested pursuant
to subdivision (a). The finding of thevadministrative law
judge with regard to costs shall not be reviewabie by the
board to increase the cost award. The board may reduce or
eliﬁinate the cost award, or remand to the administrative -
law judge where the proposed decision fails to make a

finding on costs requested pursuant to subdivision (a)...."

Discipline of Physician Assistant Supervisor Licenses

31. B&P § 3527 providés in pertinent part that:

"(c) The board may order ... the suspension or
revocation of, or the imposition of probationary conditions
upon, an épproval to supérvise a physician’s assistant,
after a hearing as required in Section 3528, for
dnprofessional conduct, which includes, but is not limited
to, a violation of_this chapter, a violation of the Medical
Practice Act, or a violation of the regulations adoptéd by
the committeelor_the board.

"(d) Notwithstanding subdivision (¢), the Division of
Medical Qualitonf the Medical Board of Califorﬁia, in
conjunction with an action it has commenced against;a

i

physician and surgeon, may, in its own discretion and

12.
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without the cOncurrence of the board, order the suepension ‘
or revocation of, or the imposition of probationafy |
conditions upon, an approval to supervise a physician'e
essistant, after a hearing as required in Section 3528, for
unprofessional conduct, which includes, but is.not‘limited.
to, a violation of this chapter, a violation of the Medical
Practice Act, or a violation of the regulations adopted by

the committee or the board...."

PRAYER

32. For the reasons set forthvin paragraphs 1 through
31, inclusive, of this petition and accusation, good cause exists
to revoke probation and impose the underlying Iicense revocation
and/or impose'further‘diseipline upon the Physician’e and
Surgeon’s Certificate and the Physician Assistant Superviser
License issued to respondent. N

WHEREFORE, compiainant requeste that the Division
issue a decision:

1. Revoking or suspending Physician’s and Surgeon’s
Certificate No. G-31906, heretofore issued to respondent David N.
Micnelson, M.D.; |

2. Revoking or suspending respondent’eAauthority to
supervise physician assistants, pursuant to B&P § 3527;

3. Ordering respondent to pay the Division the actual
and reasonable costs of the investigation and enforcement of this

case;

/

S 13.
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4.

Division deems proper.

Téking

such other and further action as the

DATED: Fébﬁ.!ar\/ o, 1997

shell .acc {594,

RON JOSEPH

#p\ Mﬁms(e DA.G.

995e rev]

Executive Dlrector

Medical Board of California

Department of Consumer Affairs
" State of California

Complainant

14.
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-David N. Michelson, M.D., respondent herein, by and through his

-
2

TQ e

JOHN K. VAN DE KAMP, Attorney General

} <
vy
§
}

© hersby: certity thq

MARILYN H. BREVIN, : d I

Deputy Attorney Gemeral _ ,.-oc¥ment is frye ,
3580 Wilshire Boulevard v “ﬂffan»r?copy &f the !
Los Angeles, California 90010 Cigingl on file in this !
Telephone: (213) 736-2047 cffice, §

7 . :
7 sgﬁozv, -%F_m_éi7 §

Attorneys for Complainant

BEFORE THE
DIVISION OF MEDICAL QUALITY
BOARD OF MEDICAL QUALITY ASSURANCE -
STATE OF CALIFORNIA ‘

NO. D-3359

In the Matter of the Accusation

Against: .
STIPULATION, DECISION ~ -
DAVID N. MICHELSON, M.D. AND ORDER ;
.14338 Victory Boulevard

)

)

)

)

Van Nuys, CA 91401 ~ o)
)
)

)

)

)

)

Phy51CLan s and Surgeon S
Certificate No. G-031906,

Respondent.

IT IS STIPULATED AND AGREED by and between

Kenneth J. Wagstaff, complalnant herein, by and through his

attorneys John K. Van De Ramp, Attorney General of the State of

Ccalifornia, by Marilyn H. Levin, Deputy Attorney General and

attorney Theodore A. Cohen, Aitorney at'Law; as follows:

| 1. In or about 1976, respondent David N: Micheléon,
M.D. (hereinafter "respondent") was issueo Physician;s'ana
Sirgeon's Certificate Number G-031906 by the Board of Medical

Quality Assurance (hereinafter the "board”™). At all times

1.
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pertinent hereto, said certificate was in full force and effect
except as set forth hereinbelow. k ‘

g. dn June 7, 1935, respondens was enjoined from
treating patients,~prescribing-con£rclled substances, |

posse351ng triplicate. or regular prescrlptlons or practlclng

medlc1ne at any place of employment except as approved by the

‘Board in wrltlng in the case entltled People of the State of

;Calltornla and Board of Medlcal Quallty Assurance Ve Wllllam

»‘Moses, David N. Michelson, M.D., Stanley'Dopglas Taylor, M.D.

Leimert Park Medical Group, et al., L.A.S.C. No. C4784l.4

3. Complainant Renneth J. Wagstaff,

Executive Director, Board of Medical Quality Assurance made and

- 13]{. .filed as complainant Accusation Vo.:D—3359 on June 19 1985

and First Supplemental to Accusatlon on September 20, 1985.,

Said Accusatlon and First Supplemental Accusation are currently

- pending against respondent before the Division of Medical

Quality, Board of Medical Qualitg Assurance (hereinafter the
"Divlsioﬁ").

4. Respondent is represented by and has counseled

~ with Theodore: A. Cchen, Attorney-At-Lav, Ninth Floorlﬂells

Fargo Bank, 433 North Camden Drive, Suite 900, Bevefly Hills,

California 90212 and has consulted"ﬁith him concerning the

tallegations and charges in said case and the effect of this

~ stipulation.

5.. Respondent was duly and properly served with
Accusation No. D-3359, and First Supplemental Accusation
No. D-3359. Said respondent filed a timely Notice of Defense.

2.
2984H
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6.‘ Respondent has received and read'Accusation, and

a4~ e

First Suppiéﬁental Accusation in Case No. D-3359 and

understands the charges contained therein‘

\

7. Respondent is fully aware of hls rlght to an

, admlnlstratlve hearlng conducted pursuant to the Callfornla

Admlnlstratlve Procedure Act on the charges and allegations

contained in said Accusatlon, and First- Supplemental

‘Accusatlon, hlS rlghts to recon51derat10n of any deC151on by

. the Commlttee adverse to hlm, and thereafter appeal to the

Superlor Court, and any and all rlghts which may be accorded to

“him pursuant to the California Adninistrative Procedure Act and

the Code of C1v1l Procedure of the State of California.

Respondent hereby fully and voluntarlly waives these rlghts

with regard to the Accusatlon, and First Supplemental o

'Accusation in Case No. D-3359.

8. The admissions made herein.arelfor the purposes of

this proceeding or a proceeding before the board and may not be -

used for any other purpose.

9. Respondent hereby stlpulates that the pleadings in
Case No D~ 3360 may be amended or supplemented to conform to
the adm1551ons as set forth herelnbelow.

10. Respondent stipulates that a Second Supplemental

~‘Accusation in Case No. D-3359 shall be deemed filed as set

forth hereinbelow in paragraph 10. Respondent admits to the

truth of the following facts:
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A. Respondent is further subjeét to disciplihe

purSuanthto sections 490}_2236(a)iand‘2237(a) in that,

respondent Michelson has been convicted of a crime

substantially related- to the qualifications, functjons and

duties of a physician. The circumstances are as fdllpws:

2984H

(1) - On or about April 17, 1985, a ten count

indictment was filed in the case entitled,

United States of America v. Dévia”Nﬁ“Miéhélgon;
Central District of California No. CR 85-36@. Said
indictment charged respondent with violations of -
21 u.s.c. sectidnv84l($)(l): Distﬁibufion of 

Controlled?SuEstances; 21 U.S.C._séction 843(b)£'Use

Aiding and Abetting; Zl'C.E.R. section 1306.04(a)
Issuance of Préscfiptions. '

(2) on or abéut the 18, 1985, respondeﬁt

 entered a guilty plea to counts two and ten (21 U.S.C.

" section 841(a) (1) and 21 C.F.R. section 1306.04(a).

(3) The factual basis of the conviction is as

foliows{

(a) On or about Aﬁgust 2,-1983, withinfthe

Central District of California, defendant

David N. Michelson,fknowingiy and - intentionally
distfibuted,methaqualone (hereinafter Quaalude) .,
ka Schedu;e IT controlled-subétance, by writing a
prescription outside_the usual course of |

professional practice and not for a legitimate

4.

- of a Communication Facility; 18 U.5.C. section 2: |
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medical purpose (21 U.S.C. section 841(a)(1);
21 C.F.R. section 1306.04(a))m. .

"(b) On or about August 23 1983 within the
Central District of California} defendant
David N. Michelson, knowingly and intentiohally
distributed cocaine, a Schedule II controlled
supstance. |
'(4) On or about Janua¥yA31,71986,_respondent was
convicted (following his plea 0f-guilt§)'of the ‘
distribution of controlled substances in violation of
21 U.5.C. section 841(a) (1) and issuance of |
p;escriptions in violatioﬁ of 21 C.F.R. sectidnr
13‘06,.-.04(_&1)___as'_ché,r,ged in counts two and ten of the
indictment.»

(5) On or about January 31, 1986, respondent was
sentepced-to five years imprisonment, suspended, and
was placed onvprobétion for five years probation on

_certain ﬁermsjaﬁd coﬁditions, including the
participation in a program for_tgeatment of narcotic
addiction or drug depeﬁdency and 2000 hours of
community'sérvice ;s approved by the ProBation Office.
,ll.i Respondent underétands the ;ha;ges and
allégations of the. second supplementél accusation ana is awvare
of his rights under the California Administrative Procedure Act
and Coée‘of>civil Prdcedure. Respondent freely énd voluntarily
waives thosebrightS‘with regéfd to said second supplemental

accusation.

2984H ' _ ‘ | .
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" 12. Respondent admits to the truth of the following:

A. apC with Codeine, the trade name for tablets

coutaining codeine, aspirin and phenacetln, is. a.
Schedule III controlled substance pursuant to Health and
Safety Code section 11056 and a danderous drug pursuant to
Business and Profe551ons Code. section 4211.

B. 'Eélﬂiﬁr» rade name for a compound consrstlng of
pentazocine h&drochlorlde and asplrln, is a‘Schedule~IV
controlled substance Dursuant to Health and Safety Code

section 11057 and a dangerous drug pursuant to Bus1ness and

' Professions Code section 4211. .

C. Preludln (PhenmetraZLne) is a Schedule 11
controlled substance pursuant to Health and Safety Code
sectlons 11055, suod1v151on (c) and 21 C. F R.
sectlcn_lBOS.lZ‘and a dangerous drug pursuant’ to -
section 42ll of the Code. | |

D. Doriden, a trade name for gluthethimide,Qis a

Schedule ITI controlled substance as defined by section

11056 of the Health and Safety Code and Section 1308.13 of

21 C.F.R. and a dangerous.drug,as'defined by section 4211.
'E. Prlor to March 1, 1984, Quaalude (Methagualone)

was a state Schedule ‘III controlled substance pursuant to

Health and Safety Code section 11056, subdivision (b)(6), a

Federal Schedule II c0ntrolled'substance<pursuant to

21 C.E.R.,'section 1308.12 and a dangerous drug pursuant to

Asecticn 4211 of the Ccde. Since March.1l, 1984, it has been

a state Schedule I contrclled substance.v

6.

29844
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F. Cocaine is a Schedule II controlled substance as

definedwby section 11055 of the Health and Safety Code and
_ section 1308 12 of 21 C.F. R. and a.dangerous drug.as

deflned by ‘section 4211.

G. PBZ-50 is a trade name for tripelennanine and is a
dangerous. drug as defined by sect{on.42ll of the Business
and Profe551ons Code.

13‘._' Respondent furtner admlts to the truth of the

follow1ng facts:

. A. On August 2, 1983, respondent sold for cash

'_trlpllcate prescr:.ptlon #83175 006-87 dated August 2, 1983’,

for #60 Preludm, 75 mg., in the name of Henry P—
-B. On August 2 1983, r.espondent sold for cash a
triplicate prescr:.yt;o*x %83175 006-86 dated Augus*- 2, 1983,“5
for 30 Quaalude, 300 mg.,' in the name of Kay N. AU
‘ C. On August 2, 1983, respondent sold for cash a

triplicate prescription $83175-006-83 dated August 2, 1983,

‘written for #60 Preludin, 75 mg., in the name of

Juanita PR
D. On August 2, 1983, respondent sold for cash a "

triplicate prescription $83175-006-82 dated August 2, 1983,

" for #60 Preludine, 75 mg., in the name of Gregory CUNE.

) E. Oh August 2, 1983, respondent sold f:or cash a
triplicate prescription #83175 006 85 dated August 2, 1983,
for #60 Preludln, 75 mg., in the name of Darryl J R

e
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F. On Aﬁgust 2, 1983, respondent sold Eofioash'a
.triplio;te'prescriétion.§83L?S—006;84 égted August 2, 1983,
for #60 Preludin, 75 mg., in the néme of Earl A-i--lla

G. On August 2 1983, respondent sold for cash -a
prescription for controlled substance, 30 Talwin, 50 .mg.,

Cin the name of Pamela,D-

H. On:Augdst 2, 1983, respondeﬁt sold for cash a
préScription for 430 PBZ, S0 mg.,‘ardangerous drug in the
name of John HENERE-

I. OﬁfAugust 2, lQéB,orespondont soid for cash a
ﬁresciiptioﬁ»for a controlled substance $30 Doriden,

500 mg., in ‘the name of Jlmmy F—-

- J. On August 2 1983, respondent sold for cash a
Drescrlptlon for a controlled substance, 30 APC #4 w1th
codeine in the name of Jlmmy r AR,

K. On August 9, 1983, .respondent son .19 grams (net -
weight) of cocaine for cash. | ‘ "

L, on August 9, 1983, respondent sold for cash ten
triplicate_prescrlptlons for #SOIPreludln, 75 mg.f as

follows: .

~ N N N N NN

'2984H
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Date ‘ . ...Number = . Patient Name

8-9-83 83175-006-88 . Bill Baalls
8-9-83 : 83175-006-89 ., Earl BoOmaa®
8-9-83 © 83175-006-90 = Bridgette Eegpe®
8-9-83 ~ 83175-006-91 .  Albertine D. .HOWD
8—9—33 | . 83175-006-92 Louise Lol
8-9-83  83175-006-93 Danny D. M~
8'{9'—"83 - ~ B3I75-006-94 Stephanle L. p‘
§-9-83 o 83175-006-95 - Monroe DAgMlR

. 8-9-83 83175-006-96 - | / Cheryl rRem@.
8-9-83 ‘ 83175-006-07 éaul' Ry

M. On August 23, 1983, respondent sold approx1mately
27 7 grams (net welght) of cocalne for $2300 in cash.

N. On or about August 9, 1983, respondent snorted

cocaine while engaged in the sale of‘prescriptions for cash.

0. " On or about August 14, 1983, he arranged for the
sale of triplicate prescriptions by a Dr.‘Paul Tsujimoto.
On or about August 16 1983, D:. Tsujimoto wrote 10
'prescrlptlonsveath for Preludin, ?S_mg. $#60, for a total

3

of $600.
14. Respondent. stipulates that the chérges in the
First Supplemental Accusation (attached herein as Exh;bit “A"

and incorporated herein by reference) shall remain pending

until either dismissed (with or without prejudice) or until a

final order or decision is rendered by the Division on the -

facts and'allegations‘contained therein. Respondent stipulates

' that the Division hereby retains jurisdiction to proceed

9.
2984H
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agalnst him on the facts. and charges alleged in the First
Supplemental~Accusatlon, and any conv1ct10ns arising out of the
same facts, by 1) proceeding to hearlng on the charges in the
First Supplemental Accusatlon and merglng the deC151on (or
settlement) Wlth the stipulation for revocation herein; .

2) Filing a statement of issues, upon - application for

reinstatement~by respondent, based upon the facts and charges

" alleged in First Supplemental Accusation and any convictions

arising out of the same facfs; and/or 3) inquiring into the

charges alleged in the First Supplemental ‘Accusation and any.

convictions arising out of the same facts at the time of

application for reinstatement. Respondent hereby waives any

‘claim of laches. _

15. Respondent stipulates that -there is a pending

«crlmlnal complaint filed March 1986 in Santa Cruz County

entitled, People of the State of Callfornla V. -

David N. Michelson, No. 46-02065, arising out of the facts

'alleged in the First Supplemental Accusation; “The Board agrees

to postpone proceedlng agalnst respondent at thlS tlme on: the-
charges alleged in the First. Supplemental Accusat1on pendlng a

resolution of tbe criminal matter. Following a resolution, the

 Board may proceed with the pending First Supplemental

Accusation as set forth hereinabove in paraéraph 14. .
16.V Pursuan£ to the_weiVers,’stipﬁlatiqns aﬁd
admissions contained herein, cause for discipline has been
established.pursuant to Business and P;ofessions‘Code sectipns
490,.2236(a), 2237(a), 2234(3),'2234(55,'(c), (@), (e), 2238, .

10.
2984H :
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2242(a), 2239 in conjunction.with Health and Safety Code

sections 11153, 11154(a);.and .11157. .

17. 1In consideration of the stipulations, admissions

and waivers set forth herein, it is agreed that the Division of

Medical Quality may issue the following order: -

DISCIPLINARY ORDER

A BhYsician and Surgeon'é Certificate>No. G-031906

hefetofore_iésuedfto.David“N.‘Michelson,jM.b;’is Hereby

revoked.

" B. Respondent shall comply with the fbllowing

_ conditions grior to the‘actual'reinstatement of his license

and prior to engaging in the practice of medicine:

2984H

(1) Respoﬁdent shall take and pass an oral
clinical and/or written examination to be administered

by the Division or its designee. The test shall

“include a determination of respondent's general

coﬁpetence in the area of General Medicine, and
Emeréenéy.ﬁédieine. if respondent fails these
examinations, respondeni must wait three mdnths
befween reexaminations, except that after three
failures resppndeht must wait oﬁe year to éake each’
nécessary éxamination thereafter. .The‘Division shall
pay the cost of the first examination and respondent
sﬁall'pay the costs ofJany subseqhent exéﬁinétions;'
Reséondent shallynot practice medicine ﬁntil
respdndent has passeé»fhis examination and ﬁas been so

notified in writing.

11.
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(2) Respondent shall submit to the Divisionﬁfo:

its prior approval .an educational program or course

‘related to General Medicine and Medical Therapeuticse

which shall not be less than 40 hths per year for
each Year of a probationary/reétricted iicense. "This

program shall ‘be in addltlon to the contlnulng medical -

education requ1rements for relicensure. Follow1ng ‘the

c0mpletion of each course, the Division or its

designeee may administer an examination to test

réspondent's knowledge of the course. Respondent -

shall submit proof of attendance for 65 hours of

continuing medical eddcation of which 40 hours were in
satlsfactlon of thlS condltlon and were approved in
ed;eﬁce by the D1V151on. . R

(3) Respondent shall provide docuﬁentary proof
to;the Division that respenéeht's.DEA permit has been
surrendered to the Drug Enfozeeﬁent Administration for
cancellatipn, together wieh any,triplic;te
prescription forms ana federal order forms.
Respondent shall not have prescribed, administered,
diépensed, brdeted.or posseesea'any controlled .
substances as defined in the Caiifornia Uniform

Controlled Substances Act.

(4) Respondent shall have obeyed all federal,

- state and local laws and all rules and regulations

substantially related to the practice of médicine
/

, - ' 12.
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including the prescgribing -and furnishing of controlled

substances and dangerous drugs.

‘C. If respondent's license is actually reinstatéd, it'

shall be reinstated on a restricted/probationary basis for

-~

at least a pe:iod~of five years. -During the probationary

term, respondent shall'comply with at least the minimum

follow1ng terms and condltlons-

2984H

(L) Respondent shall comply w1th the cont1nu1ng
education course requirements on. an annual basis for
each year of probatioharycstatﬁs'as sec forth
hereihaﬁove in paragraph 17B(2).

(2) Resbondent‘is prohibited from engaging in.

solo practice. Respondent shall not practlce medlc1ne
. untll a supeIVLsed structured environment has been

‘approved in writing. Respondent shall submit to the

Division in writing and receive its prior approval in
writing for a plan of practice limited to a supervised
structured environment in which respondent's practice

will be supeivised and monitored by a thSicianvduly ‘

licensed to engage in the practice of medicine in the

State of California and_ﬁhose qualifications to
superviée the resgondgnt,ére approyea byAthe
Division.. The approval shall be based upon
respondent's submittal of a writcén agreement by the-

respondent and the supervising physician. 4Sa@d

’ agreement shall contain, among others, the follo&ing

terms and conditions:

13.
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a. At a minimum, the supervision séould

- cdnsiét of éeekiy review of patient's charts for
each'patient examined by resgondent; the-
‘supervisor shall meet with responden£ at regular
intervals but no‘lesé than once a week.

b. Supervisors shall submit regular monthly

progress reports to the Division.

'RéspOndent shall not beﬂallowed.tolpractice medicine

until respondent has been notified in writing that his-
plan of practice has been épproved, If the
supervising physician withdraws from his agreement or

changes the terms of the agreement, respondént shall

cease all practice until a suitable replacement is

found and app:oﬁéd.bf-ﬁﬁéwbiéigiégl

3(3)_ Respondent is prohibited frém practicing
medicine until respdndént érovi&es docﬁmentary préof
to the Division that respondent's DEA permitxhas'been
surfendered to theADrug Enforcemgnt Administration fér
canceilatibn,'togethéf with any triplicate

prescription forms and federal order forms.

. Respondent shall not prescribe, administer, dispense,

order or possess any controlled substances as aefined
in the California Uniforﬁ Controlled Substances Act
for é period of five years from the effective date of
réinstatement, or earlier if permitted in writing by
thé Division. Respondent shall ihﬁorﬁ the Division

prior to reapplication for a new DEA permit. As part

14.
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of respondent‘s proposal for a superviSed‘structuréd

environment, respondent may request a waiver from this

3

. para@raph as follows: Respondent may'réquést'at\the

time of ‘reinstatement, or at any time thereafter, to

“have authority to write an order for: the

adninistration of a controlled substance for a patient
in a hospital setting (if justified by the patient's

condition): by entering'said,ordef.on:thg.patient'é

chart or by issuing said order verbally and later

entering said order on the patient's chart in

accordance with accepted hospital practice. However,
respondent shall not handle., touch, or personally,

administer said controlled substances. Respondent

‘shall have such authority only if so permitted by the |

bivisioh in writing 'and only if so permitted by law.

(4) should reSpoﬁdent obtain a new DEA §ermit,f
rg§pondent shall maintain a.réco:d'of ali‘confﬁolied
substances pfeséribed, ﬁispensed or administered by
respondént during his probationary period shqwing all
the follow;ngé 1) The name and address of the

?atient; 2) - The date, 3) The character and quaﬁtity

of controlled substanceszinéolved, and 4) The

pathology and purpose for hhich the céﬁtrolled
substance was furnished.; Resgbndent shall keep these
records in & séparéte file or ledger, in chronblogicélv
érder, aﬁd shall make them available for inspection

/

15.
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request.

during his probationary status and for a period of

and copying by the Division or its designee, upon

- (5) Respondent shall abstain completely frOm’tne
personal use or‘possession of controlled substanoes as
defined in the California Uniforn Controlled
Substances Act and dangerous'drugs as defined by
Sectlon 4211 of the Business and Professions Code or
any drugs requ1r1ng a 0rescr1pt10n- ‘except, however
medlcatlons lawfully prescrlbed to respondent for a
bona fide illness or oondxtlon by ‘another practltloner.

(6) 'Respondent shall immediately‘submit to

'biologiCal flﬁid testing at respondent's cost,.upon

_ request of the DlVlSlon or 1ts de51gnee.’

(7) Respondent shall submit to Lhe Division for
its»prior'approval and enter a drug rehabilitation

program in which respondent shall participate weekly

<

time to be determined by the Division; Respondent
shall provide documentary ev1dence of contlnulng

partlclpatxon in thlS program. The DlVlSlOD may s in

; its ﬂiscretion, allow respondent to enroll in the

DiversionAProgram of,the.Board of Medical Quality
Assurance and to participate fully therein as
compllance with thlS paragraph.

(8) Respondent shall obey all federal, state and .
iocal jaws and all rules and regulations substantiallg.

reélated to the practice of medicine including the

16..
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prescribing and fyrnishing of controlled é;bstances
ana‘dangerous drugs., |

(Q)' Respondent shall submit qguarterly
declaratiéns under penalty of perjury on fépms
provided by the Division, stating whether thére.hés
been compliance with all the ébnditions of probation.

(lé) Respondent shall comply ﬁith the Di&ision;s
prbbation surveillénce'program. |

(ll)' Respondent shall appear in person for .
interview§ with the Division Medical'éonsultant tpon :
request at varioﬁs intervais and with reasohable
notice.

(12) ‘Respondent shall exerc1se Droper

profe551onal judgment prlor to orescrlblng, dlspen51ﬁg

or furnishing any drug. ,Specifically, respondent

'shall determine prior to prescribing, dispensing or

furnlshlng any drug whether respcndent has provided a
good faith- prior examination and a bona flde medlcal
condltlon is indicated for the patlent.

(13) Reséondent shall exercise proper .
professional judgment and"sbéll not prescribe 6:
administer drugs or treatmént‘in clearly excessive
amounts (either dosages or quantities).

(14) Respondént is prohibited from becoming a
supervisor of physician assistants in the State of

Ccalifornia.

- 17.




L]

10

11

12

© 0 N d ;N N

14 ]

16

17
8
19
20
21
22
23
24
25

26

27

85 3511

. 2984H

-(15) Respondent ehall submit to the Division for

iteﬁprior'approval_a.comgunity service program in

. which respondent shall provide free medical services

on a regular basis to a community or charitable

facility or agency for at least 4 hours a month for

the first 12 months of probation.

(16) Respondent is prohibited from engaging in
or treating‘patienrsAin'rhe“area'of‘obétetriCS and
gynecology except as permitted by rhe pivision in
writing.. The Division may require resoondent to take
and pase an oral/clinicaiAagd/or.written examinatibni
to be administered by the bivision or its designee-in
the area of obstetrlcs and gynecology.

{17} 1In the event respondent shouid leaver
California to reside or practice out of state,
respondent must notify the Division in writing of the
dates of departure and return. Periods of’ res;dency
or practice outside California will not apply to the
reduction of this probationary period, except asA |
permitted by the Board.

-(18) Should respondent vioiate‘probatiod in any
respect the board after g1v1ng respondent notice and
opportunlty to be heard may revoke probatlon and set
aside the stay order, may modlfy or change the terms
and period ofvérobation, or may take any other or
further action as it deems proper.. If a petition to

revoke probation is filed against respondent during'

18.
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probation, the Division Shali have cqntinuing
jurisdiction until the matter is final. |
- 18. All-remaininé charges peﬁding ih'the-Accusétion'
filed June 19, -1985, not stipulatedvtoiand found true'ﬁy this -
stipuiation will be ‘dismissed uPén_acceptanqe of this

Stipulatioﬁ by‘the Board and shall not be filed in any future

‘disqiplinary actions against respondent. The charges in the

First Supplemental AécUsation rgmain pending as provided
hereinabove in ‘paragraph 14. V |
19. This stipulation shali be subject to the approval
of the Division and unléss and until adopted by the‘Divisién as
its déciéion-in Case ﬁumber D;3360 this stipulation shall have
no force and effect in any present or Future proceedlngs.
. JOHN K. VAN DQ KAMP Attorney General
" of the State of California

MARILYN H. LEVIN,
Deputy Attorney General

.ngsb: A??Qﬁbﬂé%Q—%’qfé \ijhllxxlhfy\ 21 c?élraaﬂy,/

MARILYN H. IEVIN -
Attorneys  for(Complainant

“ pATEﬁ: ‘ cﬁ%ﬁ£~;v/ G, D

. DAVID MICHELSON, M D.
Respondent .

TAEODORE COHEN, ESQ.

Attorney for Respondent

-19.
2984H
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I have read the within stipulation, and its terms are .

understood-By me and are agreeable and acceptable to me. I

understand that I am waiving certain rights accorded me by the .

California Administrative Procedute Act and I willingly,

intelligently, and voluntarily waive those :ighté. I .

. understand that by the terms of this stipulation, my license is

to be revoked, and upon my application for reinstatément of my

+

license, I agree to certain térms and conditions set forth

herein. I understand that the charges in the First

' DATED: 44;264»4L;;§ 74 I
) ) ’ ) DAVID N.. MICHELSON

- 134

: Respondgnt _

' 20.
2984H




™

N

™

10

11

12

15"

14

15

16

ADOPTION

The above stipulation is hereby a&bpted.by the
Division of Medical Qualitf, Board of Médical Quality Assurance
and shall constitute its decision in this matter. The decision

is to r-téke'e-ffect_ on  March 4, 1987 .

DATED: Fébruary 2 . - 1987.

L2
{ [&3 uk":" .—3\—*&.\—;—.\?‘-\

- DIVIS\ION OF MEDICAL QUALITY, BOARD
oF M§§ECAL QUALITY ASSURANCE
JOEN W.! SIMMONS '
Secretary-Treasurer

’ 21.
2984H




JouH X. VAN DE KAMP Attornay.General

" Telepnone: (213) 735-2047

of the State of Callforn1=
MARILYN H. LEVIN, . e
Deputy Atuorney General
3580 Wilshire Boulevard
L.os Angeles, California 90010

Attorneys for Complainant

¢ B5EFORE THE
DIVISION OF MEDICAL QUALITY
BOARD OF MEDICAL QUALITY ASSURANCE
DEPARTMENT OF CONSUMER ATFXFAIRS
.- STATE OF CALIFORNIA

NO. D-335

(Vo]

In the Matter of the Accusation
Against: : :
- . ACCUSATION
David N. Michelson, H.D.
14338 Victory Boulevard
. Van Nuys, Czlifornia 91401

~Physician and Surgeon's
Certificate No. G-031906,

Respondent.

Nt el N et el e i Ve S o St A

Cecmplainant, Kénneﬁh'J} Wagstaff, allegeé‘as follows:

1. He is ;he-Executive Di:ectér-of the Board of Medical
Quality Assurance, Depaitment of Consumer Affairs, State of
California, and brings this accusation soiely in_;aid official
capacity. |

2. In or about 1976, respondent 5avid‘N. Michelson,
M.D. (hereinafter "respondent") vas issteé physician's and

surgeon's certificate number G-031906 by the Board of Medical

Quality Assurance (hereinafter the "board").
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suspendlng,‘revokqu or- o

t all times ®ertinent harego sdaid certificate was in full force

- .. v e

-and effect.

3. Sections 2003 and 2004 of the Business and
Professions Code provide, in pertinent part, that there is-a
Division of -Medical Quality within the Board of Medical Quality

Assurance, responsible faor the enforcement of the disciplinary

I

-provisions of the Medical Practice Act (ch. .5 of ‘div. 2 of the

Bus. &;Prof. Code), the administration and hearing of .

disciplinarv actions, carrying out disciplinary actiodns

- appropriate to findings made by a medical quality review

ot

committee, the division or an administrative law -judge, and

-

7ise limiting cerc1f1cates after the

ot
o
‘ul

her

concluslon of d1sciplinary actions. (Hereinaftér,’éliwéfa{ﬁfafy&m‘

3

'referenées are to the Business and Profe ns Code, unless

cherwise indiéated.)

. 4. Seétiohé 2220, 2227 and 2234 “avthorize the Division
Qf Medical-Qﬁality to Suspénd ér revoke a physician‘s and |
surgeon's certificaﬁe, or taka other disciplinary‘action against -
alcertificate holder who is guilty of unprofessional condict.

5. Section 2638 defines the words "diagnose“ or
?diagnpsié“,as including any undertaking by ény néthod, device,
ok,progedufe whafsoeveﬁ,'anﬂ whethe:'gratuitouﬁ o:'noé, to
ascertain or establish fethe:’a person is sﬁffering from any
physical or mental diéo;dér¢ Such terms shall also iwcluﬁe the
taking of a peison‘s blcod pressure and tﬁe‘qse of mechanical
devices or machines fof the purpose of makingva diagnosis and

representing to such person any conclusion regarding his or her

2.




-,

o

10

12

11

15
16
17|
18
19
20
21
22
23

24

26

27

e~ ..

physical or mental condition. r*'emnt or height measurement is

- .e o

excluded.

6. Section 2234, subdivision (a), provides that

unprofessional conduct includes violating or attempting to
.' :

violate, directly or indirectly, or-assisting in or abetting the

‘violation of, or conspiring to vidlate, any crovision of the

Medical Practice Act.
7. Section'2234, subdivision {e), vprovides.that

unDroFe551onal conduct includes the commission of -any act

involving dlshOnesty or~corruptién_which is substantially related

to the qualifications, functions.or duties 6f a physician and

_surgeon.
13+l |

8. Section 2238 provides, in pertinent part, that a

violation of any of the statutes or regulations of this state

regulating narcotics, dangerous drugs, or controlled substances

_constitutes unprofessional'bondhct. -

9. ‘Section 2242 ‘subdivision (a), proviﬂeé that
prescrlblng, dlspen91ng, or furnishing dangerous drugs as deflned
in section 4211.w1thout a good faith pr;or examlnatlon and
medical indication therefor, conétitutes unprofessionai condﬁct.

10. Section 2264'provides'that the employing directly or

'indirectly, the aiding, or the abetting of any nllcensed person

or any suspended, revoked, or unlicensed practitioner to engage

in the practice of medicine or any otHef RO< e oF trea*lng the
sick or afflicted which-requires a license to practice
constltutes unprofessional conduct.

/
3.
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*1l. Health and Safety Code section 11153,
Asubdivisioﬁ (;)_provides,'in vertirent part,-as-follows:

A piescription foer a controlled substance shall only be
issued for a—legitiéaﬁe‘medical_purpose by an individual
practitidncrfactiné in the usual pourse’of his-br her -
prdfessional practiée. The responsibiliiy-for the proper
prescribiné and.diséensiﬁg'of controlled substances is on the

pféscribiné'§réc£itibnet. . . Except as'éuiﬁdiiéed by ‘this |

diéision,'the following are not legal pzesgfiptions: (i) an
order purporting to bé a prescription which is iséued not in
the usual course §f profeésional tréatment or in legitimate
and. authorized research; or {é) an order for‘an addict or
‘habitual user ‘of,_a;:onf:,r__()_lJ,.;—*df,S;Jb,St‘-,a_n_ge'S.,,,,,_..S_‘Ih’,i.-ﬁ,:f,l,h..,iS,__,_5-,,5_55.&1_?Si.,1._15?1'-_.w
in the course of professionalAtréatment or as part of an
authqfized methadone mainﬁenéﬁce program, for ﬁhe pufpos; of

" providing the usef.with.coﬁt:olled sﬁQstanceg sufficientﬂto
keég.bim or her comfortable by-maiptaining customary use. "

12. Health.and SafetyACOGe section 11154 prohibits

Aknowingly prescribing a.controlled suhsfance for a person not
under.the prescriber‘®s treatment for a pathology or conditioﬁ.

| 13. FHealth and Safety Code section 11157 prohibits
issuance of a\false or fictitiéus prescriptionﬁ Section 4390 of
the code contains a similar provision and defines such conduct as
forgery. |

14. Title 21, Code of Federal Regulations

section 1306.5, requires.that‘a prescription for a controlled
substance be dated aé of the date of issue. Hgalth and.Safety.

4
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injurious to the licensee constitutes unprofessional conduct.

Code section 11172 prohibits :antedating or postdating
érescriptions; B

15. Section 2234 provides, in'pertinent part, that
unprofessional condict includeé groés hegligence
(subdiviéion (b)), repeaﬁed negligent acts (subdivisibh {¢}}, and
inéomégtence (subdivision {(&)).

16.  Section 2233 provides, in pertinent part, that the

"use or prescribing for or administering to himself of any.

controlled substance in such a manner as to be dangerous. or

17. At all relevant timas, ?rior to January 1, 1985,

“the provisions of Health and Safety Code sections 11150 through
v11208,.inclusive,fapplied.to federally scheduled controlled o

substances. Since Januarv 1, 1985, they have applied to the

substances listed in the state schedules.

18. APC with Codeine, the trade Qamé for tablets

containing codeine, aspirin and phenacetin, is a schedule III-

~controlled substance'pursuant to Health and Safety Code section

11056 and a dangerous drug pursuant’ to Business and Professions
Code section 4211. |

19. Talwin, trade name for a compound consisting of
penfazocine hydro;hloride,énd éspirin,'is a schedule IV
controlled éubstance pursuant to flealth and Safety Code
section 11057.énd a dangerous drug'pursuadt to Business and
Professions Code section 4211.

20. Preludin (Phenmetrzine) is a Scﬁedule II—controlled
substance pursuant to Health and Safety Codé sections.llOSS,r

5.
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subdivision (c) and 21 C.F.R."section 1308.12 and a dangerous
drug pursuan£ to section 4211 Of the Code.

J31. noriden, a trade name for gluthethimide, is a-

‘Schedule III- controlled substance as defined by section 11056 of

the Health andASafety Code and Section 1308.13 of 21 C.F.R. and a
danéerous drug as defined by Section 4211 -

22. Prlor to narch 1, lq84 Ouaaludes (hethaqualone) was
a state Schedule IIX controlled substance pursuant to- Health and
Safety Code section 11056! subdivision (b){s), a Federal

Schedule II controlled substance pursuant to .21 C.F.R.,

section 1308.12 and a déngerous drug pursuant to section 4211.of
the Code. Since March 1, 1984; it has been a state schedule I

»~Controlledrsubsta€ce;'N

23. <{Cocaine is a schedule II controlled chbs*ancc as

defined by section 11055 of the health and Safety Code and -

section 1308.12 of 21 C.F.R. and a dangefgus drug as defined by

'section 4211, ¢

24. PRZ-50 is a.trade name for tripelennanine and is a

-

-

dangerocs dfgg as defined Sy section 4211 of the Eusinéss and
Profgssions Codé.

‘ 25. . Reépcndeht is subject to discipline pursuant to
sections 2234, subdivision (a), 2234(b), (c), (d) and (e), 2238 -
and 2242, subéivision (a} in cohjﬁnctioc with Health and Safety

Code sections 11153, 11154 and 11157 by engaging in the

following:
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A. On August 2, 1983, respondent sold for cash
triplicate presc;iption-#831754066~37 dated August 2} 1983,.
for #60 Preludin, 75 mg., in the name of He.nry' r iR
.B. On. Augﬁst 2, l§83, V‘respondént solc‘; fér, cash a
’tripli'claté prescription #83175-006-86 dated Aug}.‘lst 2,°1983;
for 30 Quaaiude{ ‘300. rng., in the name of Kay N. AGEEE
- C. 'Qn‘August 2, 1983, responc%ent soid fo;: cash a
triplicate prescription #83175-006-83 dated August 2, 1983,
written/'fo'r £60 Preludin, 75 mg., in the ‘name of

Juanita PNESEEER

D. On August 2, 1983, respondent sold for cash a

triplicate prescription #83175-006-82 dated ﬁugust 2, 19‘83,‘

for. £60 Preludin, 75 mg., in the ‘name .of Gregory CUENR

E. On August 2,. 1983,v respondent scld fér'cash' a. '
triplicate éréscription_#83175-006—85'éated August 2, 1983,
for-%ﬁo ?reludin, 75 mg., in "cl-'ze“:a::ie“of Darryl J-

;E‘. ~On August:z, 1983, respondeﬁ;c solé for éaéh a
tr.iplicate presériptioﬁ %83175;006-84 dated August 2, 19'83,
fof £60 ,Pre'lud»in, 75 mg'., in the name of Earl AfEE

G. On Augus£ 2, 1983, respondent sold for cash a

prescription for controlled substance, .30 Talwin, 50 mg., in

the name of Pamela DYIJIR-

H. On August 2, 1983, respondent sold for cash a
prescription for #30 PBZ, 50 mg., a dangerous drug in the -~

name of John HIjlR
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I. On August 2, 1983, respondent sold for cash a

-

prescrlptlon for a controlled suhatancp £30-Doriden, 500
mg., "in the name of Jimmy F“_

J. On August 2, 1983, respondent sold fo;’cash a
prescription for é controlled s&bsﬁance; 30 APC 24 wiﬁh
codeine in the name of Jimmy F~ |

X.. On August 9, 1983, res?onéent sold 0.3 grams of
'éocglne For cash | |

L. On August &, 1983, respondent sold for cash ten

triplicate prescriptions for #60 Preludin, 75 mg., as

-fqllows;.
Date | , | Number ) " patient ﬁame
' 8-9-83 . 83175-006-88 C . Bill B .
'8—9733’ . 83175-006-89 | Zarl e
8-9-83 © 83175-006-90 ) Bridgette E(ENEES
§-9-83 .83175—ﬁ0‘6—9_l T Albertine D. HEER
' 8-9-83 . 83175-006-92 Louise LN
8-9-83 | 83175—0.06—‘93‘ : ‘Danny D. M=
8-9-83 83175-005-94 ~ Stephanie L. PENENS
8-9-83 - 83175-006+95 ‘Monroe PEEENS
'8>—9-83 ‘ 83175-006-96 Cheryl Ryl
8-9-83 83175-006-97 ' paul -

M. On August 23, 1983, respondent sold app:oximately
56.5 grams of cocaine for $23C0 .in cash.
26. Resnondent is further subiect to dlSClyllne
pursuant to section 2239. The facts and circumstances are as

follows: -
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A. On-or‘abbut.Auaust.Q,'1983, reséondenﬁ snértéd
éocaine-;hile engaged in the sale of §réscsiptions for cash.
-27. Respondent is further subject'to disciplinev
pursuant to section 223%; subdivision (e) in that he has
committea acts inéolving dishonesty or corruption. The facts
andvcitcumstaﬁces afe as follows:

A. On or gbout August 14, 19é3, he agranged»fo; the
sa}e'of'tripliCate 9:es¢riptiéns b? a Drn’Péul Tsujiﬁqtd; On
brjaﬁout Aﬁgust‘lG, 1933, Dr. Tsujimoto wrote 10
prescriptions each for.Preludin, 75 mg., #60, for a totaivbf
$600.

B. On Augusf 23, 1983, respondent was paid $650 as his
introduction fee for the prescriptions. Dr. Tsujimoto wrote
the prescriptions nét'for legiti%ate medical purposes and

without a godd faith prior medical examination. |

WHEREFORE, Complainant requests that the Division of

Medical Quality Assurance hold a hearing on the matters alleged

herein, and that, following said hearing, .the Division issue a

decision:

NN N NN NN

\0
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1.1 j0EN XK. VAN DE KAMP, Attorney,. General *
of the Staté of California R TR S st

}mRILYN H. LEVIN, e R S NS

o Deputy Attorney General T e a0 L
SR 33580 Wilshire Boulevard e . :

3fi Los Angeles, California

Telephone- (213) 736-2047

U;‘.I

Attorneys for Complainant

TEIRER

BEFORE THE

. DIVISION OF MEDICAL QUALITY _
BOARD OF MEDICAL QUALITY ASSURANCE

DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA ‘
the Matter of the Accusation ) No. D-3359
ainst: )y A :
. ) - . ‘ } FIRST SUPPLEMENTAL
> David N. Michelson, M.D. ) ACCUSATION
14338 Victory Boulevard )
Van Nuys, California 91401 )
. )
)
)
)
)
)

Phy51c1an and Surgeon s
-Certificate No. G-031906,

Respondent.

Complainant, - Kenneth J. Wagstaff, alleges as followvs:

28. Complalnant is the Executive Director of the
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30. Section. 2234, formerly Section 2361, of the

BuSLness and Professions Code (all, sectlonal references herein

~are to the Bu51ness and Professions Code unless otherwise noted)

provides that the Division of Medical Quality shall take action

agaiﬂst any licensee who is charged with unprofessional conduct.
33, section 2234(b) end () [formerly

section 2361(b).and (d) ] provide in pertinent parti‘

In addition to other provisions of this article,

‘unprofessional conduct includes, but is not liﬁited to the
following: - - . - . .

(b) Gross negligence

(d). Incompetence

34. Respondent's license»ié further‘subject to

A, From approximately 1981'throﬁgh'

Febgﬁary 1, 1983, respondent estgbliSQed a doctér-patient
reiationship with parfient Vickey R. “On ofiébbut Februaryf
"9, 1983, responéent establlshed a doctor—patlent
relatlonshlp with baby R.

" B. On or about February 9, 1983, patient'ViCkey R.,
w; l7-year-old female, éfesénted herself to'réspondeﬁt as
having sevére aanminal pain. Reséondent elgcted to

evaluate her condltlon at her re51dence, ‘ifi lieu of
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Aevaiuating her condition,.iﬁ an environment with aAvariety
of med;cal instruments and.ancillary labOfato:y and
‘radiologic aids‘immeaiately available. - Said treatment
constitutes gross negligence.

C. On or about February 9, 1983, respondebt -
attempted to transport patient Vickey R. to his residence
for further'evaluation, althoughﬁhis residence was '
inac;essible to emergency personnel. Respondent failed to
transport-patient to én‘aépfdpfiﬁfe medical faéility for
medical care. This conduct consﬁitutes‘gross negligence.:

D. On of about February 8, 1883, éhile transporting
patient Vickey R. to his residéncg{ reséondent'stépped aﬁ |
an Exxonvgas station at patient's request~folloging
statements tégatéingrabdominal“pain-and;bowelmurge.at,'
app;bximately‘S:OO—Q:OO p.m. _In the restroom respondent:
observed a face preseﬁtation of a fetuS'énd assﬁciatéd
same with spontaneous abortion. The reconstruction of
regular periodicAabdominal pain, fdllowéd by severe bowel
urge and thereafter by the presentation of a fetal head at
the iultrolties would normally suggest labor, not.an.
abortiveAprocess. Respondent: failed to‘identify thg signs
and symptoms of labor and a poésiﬁle life threaﬁening
intra-abdominéi condition; This'cdnduct'constitutes gross
negligénce.

E. On or about February 9, 1983, respondent exited
the restroom a£ tha momeht he heard thé fetus drop in the

tOilet»bOWL...Resbon&ent failed to attempt to resusitate




1 or treat the fetus. Respondentfabandcned both the fetus
2 ' and pe;ient Vickey R in & life threatening situation and
3 feiled to seek aéditional assistance. This conduct

4 constitutes gross negligence. \

té F. Respon@eet transported’'patient Vickey Rf'eo his
;? residence. Reepoﬁdent failed to traesport.pafient and

g? fetus to an appropriaie“medical facility. This conduct
£ . -

;? ' constltutes gross negllgence. _

g? | - G. ‘At 6:30 a.m., on February 10, 1983, a aead male -
gb ’ infant was found in a toilet bowl in the women's restroom
gl at the Exxon station.

gf E. Respondent,waeegrossly negligent in the medical

care and treatment of Vickey R. and baby R. as follows:('

TR

baby R. into the toilet and abandoned patient
Vickey R. and baby R.'ané/or )
(2) Respondedt failed to examine baby R and/or
{(3) Respondent faiied to attempt resuscitation ofA
baby R. and/or . ’
(4) Respondent failed to transport patient Vickey
"R. to a proper feeility for monitoring and
tfeatmeﬁt'prior to delivery and folioeing a

precipitous, unsterile, uncontrplled delivery

and/or

{5) Respondent falled to adequately examine

patient Vickey R. prior to and follow1ng the

delivery.

(1) Respondent faiied~to~attend”tomthguéﬁl@YﬁgfAQ:.i
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this point.

(B) Respondent was
diaghose»a term pregnahcy
and/or if he did make the
incoméétent in failing to
or heafd him being born.

(C) Respondent was

~and monitor béby R.

DlVlSlon lssue a dec1szon'

recognize a viable infant

(D) _Respon&ent was

]

5. Respondent ,is fnrthéf subject to aisciplinary

. action pursqant to Sectioﬂ 2234(d$.in that he..has beenA

incompetent as . a physician. The éircumstances_are as follgws:
(A) The facts alleged hereinabove at paragraph.34

are realleged and incorporated herein fully set forth at

&
incompetent in that he did not
in a non-obese female patient
diagnosis, respondent was

deliver baby R..when he obéervea_

incompetent in that he failed to

gnd'failed to adequately treat

incompetent in his knowledge of

abortions and size of aborﬁions.
(E)_ Respondent was 1ncompetent in his predelivery
and post partum care of patient Vickey R. and baby R.
WhEREFO?E, complalnaqt prays that the Division of
Medical'éﬁaiity hold a he;rihg on the matters alleged in the
Accusation filed on June 19, 1985; and the First Supplemental ..

Accusatlon hereln, and that, following said hearlng, the

NN NN
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1. Suspendiné‘gg ;ev;king Physiéian ané Surgeon's
Certificate No. G-031906 heretofore iséugd.gp.respbndent
avzd N. Mlchelson, and/or
2. Taklng such other action as it deems proper.

'DATED: __ September 26, 1985 .

v

‘(/{ﬂ /\kaﬁﬂlﬂ/\//-“

KENNETH JL WAGSTAFF | {
e

Executiv Dlrector
Board of Medical Quallty Assurance
Department of Consumer Affairs

Complainant
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BEFORE THE DIVISION OF MEDICAL QUALITY
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

In the Matter of the Petition for
Reinstatement of Revoked
Certlflcate of

No. L-54661

31567 Lindero Canyon Rd., #4&4

)

)

%
DAVID N. MICHELSON, M.D. )
A )
Westlake Village, C4A 91351 )
)

)

-Reﬂpnndpnt
DECISION

The attached Proposed Decision of the Medicsl Quality Rgview.
Ccmm%ttee is hereby adopted by the Division of MedlcaT Quality of
the Medical Boa.d of CaTlfornla as 1ts D=c1s1on in t e'above—A

entitled matter.

This Decision shall become effective on December 18, 1991

IT IS SO ORDERED November -18, 1991 .

DIVISION OF MEDICAL QUALITY
MEDICAL BOARD  OF CALIFORNIA
—_—

e )
s CAIBOENEL wh4»5%;§ 4fMLﬁf

S ‘ THERESA L. CLAASSEN
”’ Secretary/Treasurer

/‘970";‘( /{&””L .3! '—’22

//
t/-—-}’J/(\Zj.- kg}.-?t:’Y'(A‘—O \ég,‘/’..iép,o{,,
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- Certificate of:::

' BEFORE THE
DIVISION OF MEDICAL QUALITY
MEDICAL, BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA

Tn the Matter of the Petition °
for Reinstatement of Revoked

DAVID N. MICHELSON, M.D. L-54661

Petitioner.

)
)
)
)
)
Y
)
)
)
)
)
)

PROPOSED'DECISION

This matter came. on regularly for hearing before a

- Panel .of District 10 Medical Quality Review Committee, at

Torrance, California on 22 August 91. Richard J. Lopez,
Administrative Law Judge Office of Admlnlstratlve Hearlngs
pre51d1ng

“Panel members present were:

Evelyn Sullivan, PM

Barbara Hurd, RN

Rebecca Argo, M.D. _ ‘ :
Guy Hartman, M.D. (Sub-District 12), Chairman
Ernest Strauss, M.D. (Sub-District 11}

Marian Brubaker, M.D. (Sub-District 11)

Brian Carrcll, P.M. (Sub-District 12)

Earl Plowman, Deputy Attorney General, represented the

~ Attorney General. Petitioner appeared in person, and was

represented by Theodore A. Cohen, Attorney at Law. Documentary
and oral evidence and evidence by way of official notice and
stipulation was introduced, the matter argued and submitted, and
the members of the Panel proceeded to consider the matter. The
Administrative .Law Judge was present during the Panel's

" consideration of the case. - The Panel finds, determines, and

orders as follows-
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FINDINGS OF FACT

1'

In 1976 petitioner was first licensed by the State
Board of Medical Examlners as a phy51c1an and surgeon.

2',

(A) By Board Decision No. D-3359 pursuant to .
stlpulatlon effective 4 March 1987, the license of petitioner to
practice as a physician and surgeon in the State of California
was revoked. ‘Further the Board ordered compliance with certain
specified conditions prior to reinstatement of his license’ and,
addltlonally, ordered that any reinstatement would be for .a
minimum five year probationary term on minimum spec1f1ed terms .
and condltlons :

(B) Petitioner became addicted to ‘certain controlled

substances in 1978. Cause for discipline involved distribution
- of cocaine and other ‘dangerous substances. As a result thereof

petitioner suffered a criminal conviction on 31 January 1986 with
a five year sentence and imprisonment suspended and petitioner
placed on court-ordered probation. One term thereof was

‘participation in a treatment program for narcotlc addiction and

drug dependency
S . 3.

On or about 31'January'199l,petitioner filed subject
petition. . -

4.

Since the time of subject revocation to the preSent
petitioner has achieved the following rehabilitation: .

(A) In 1983, he stopped using cocaine. He entered the

Phy51c1an Diversion program in 1984 and remained in the program
until 1986. Between 1986 and 1988, he was a participant in the

Federal Drug Program (Correctional Service Associates), a

behavior modification program, and successfully completed same.
He has been subject to random drug testing since completion of
the program and has remained drug-free.

(B) Since 1986, he has parficipated in group

| psychotherapy at least twice per week. He has been in Cocaine

Anonymous since 1984 and attend meetings twice per week. He is a
sponsor and has been a panel member. He has advised Los Angeles
County Probation, Narcotics Testing Units on the effects of drug—
screening on recovery. -
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(C) Over the past five years, he has rendered. over.
2000 hours of community service counselling substance abusers--

‘adolescents and adults, victims of rape and other violent crimes.

He has also assisted quadriplegic adults in their attempts to
maximize function. through physical exercise.

(D) He has accumulated 179.5 Category I CME credits
and 127 Category 2 credit hours- at Family practice, Emergency
Medicine, Acute Cardiac Care, and Endocrine seminars. 1In
addition, he has.taken 9 credit hours at california State
University Northridge, Department of Sociology in Psychodrama and
has successfully completed the training course with the-
Callfornla Institute of Psychodrama.

‘ (E) Slnce 1986, he has earned a living as a medical
equipment broker ‘and salesman for West Coast Medical Services; -
and has operated as a medical management consultant, assisting
physicians *in their billing and collections.

5.

(A) The evidence as a whole established that, with due
regard to the public safety and welfare, petitioner's license '
should be reinstated at this time. Petitioner has established
the rehabilitation set forth in.Finding 4. In viéw of the

. . Severity of the acts whlch caused revocation of petltloner 'S

clear and convznc1ng and substantial rehabllltatlon He has done

- so.

(By Petitioner, clearl? and convincingly, by his own
testimony 'and the testimony of others, established a change in-
attitude from that which existed at the time of said criminal

.conduct. A number of witnesses, with knowledge of respondent and

his past, representing a wide spectrum of petitioner's community,

- testified in his behalf and expressed opinions concerning

petitioner's present good character and reputation and his
integrity. Said opinions’ are credible opinions supported by
reasonable inferences from the whole of the evidence. That
evidence and other evidence did establish that,. at present,
petitioner is a socially responsible person: -

* * * * * *

DETERMINATION OF ISSUES

Petitioner has established gooa cause to reinstate his
certificate consistent with the mandatory requirements set forth

- in the Board's Order set forth in Decision D-3359.
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ORDER

The petition of David N. Michelson, M.D. for
reinstatement of revoked certificate is hereby granted; provided
however that said grant is pursuant to the requirements of the

- Disciplinary Order set forth in. Board Decision D-3359, line 10

page 11 to line 2 ‘page 19, to wit:

(A) Respondent shall comply with- the following

(1)

(2)

'condltlons Erlor to the actual reinstatement of his license and
1Erlor to engaging in the practice of med1c1ne°

Respondent shall take and pass an oral
clinical and/or written- examination to be .-
administered by the Division or its designee.
The test shall include a determination of
respondent's general competence in the area
of General Medicine, and Emergency Medicine.

If respondent fails these examinations,

respondent must wait three months between
reexaminations, except that after three
failures respondent must wait one year to
take each necessary examination thereafter.
The Division shall pay the cost of the first

-~examinationwand-respondentwshalltpaymthewﬂ,mwlu_”

costs of any subsequent examinations. :
Respondent shall not practice medicine until
respondent has passed this examination and
has been so notified in writing.

Respondent shall submit to the Division for
its prior approval an educational program or
course related to General Medicine and -
Medical Therapeutics which shall not be less
than 40 hours per year for each year of a
probationary/restricted license. This
program shall be in addition to the ,
continuing medical education requirements for
relicensure. Following the completion of
each course, the Division or it designee may
administer an examination to test
respondent's knowledge of the course.
Respondent shall submit proof of attendance
for 65 hours of continuing medical education
of which 40 hours were in satisfaction of
this condition and were approved in advance
by the Division.
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(3)

" (4)

Respondent shall provide documentary proof to
the Division that respondent's DEA permit has
been surrendered to the Drug Enforcement
Administration for cancellation, together
with any triplicate prescription forms and
federal order forms. Respondent shall not
have prescribed, administered, dispensed,
ordered or possessed any controlled

" substances as defined in the California

Uniform Controlled Substances Act.

Respondent shall have obeyed all federal,
state and local laws and all rules and
regulations substantially related to the
practice of medicine including the
prescribing .and furnishing of controlled
substances and dangerous drugs.

(B) If respondent's license is actually reinstated, it
shall be reinstated on a restricted/probationary basis for a
pericd of five (5) years. During the probationary term,
respondent shall comply with the following terms and conditions:

(1)

(2)

Respondent shall comply with the continuing
education course requirements on an annual
basis for each year of probationary status as
set forth hereinabove in. .paragraph 17(A)(2)

Respondent is prohibited from engaging in
solo practice. Respondent shall not practice

" medicine -until a supervised structured

environment has been approved in writing.
Respondent shall submit to the Division in-
writing and receive its prior approval in
writing for a plan of practice limited to a
supervised structured environment in which
respondent's practice will be supervised and

. monitored by a physician duly licensed to

engage in the practice of medicine in the.
State of California and whose qualifications
to supervise the respondent are approved by
the Division. The approval shall be based

upon respondent's submittal of a written

agreement by the respondent and supervising
physician. Said agreement shall contain,
among others, the following terms and
conditions:
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(3)

(2) At a minimum, the supervision should-
consist of weekly review of patient's
charts for each patient examined by
respondent; the supervisor shall meet
with respondent at regular intervals
but no less than once a week.

(b) Supervisors shall submit regular monthly
- progress reports to the Division.

Respondent shall not be allowed to practice

" medicine until respondent has been notified -

in writing that his plan of practice has been
approved. If the supervising physician
withdraws from his agreement or changes the

~ terms bf”tHE“agreemént;“responaenﬁ“shall'“

cease all practice until a suitable
replacement is found and approved by the
Division. ,

Respondent is prohibited from practlc1ng
medicine. until respondent provides
documentary proof to the Division that
respondent's DEA permit has been surrerdered
to the Drug Enforcement Administration for
cancellation, together with any triplicate

“préscription form§ and federal -order forms:
-Respondent shall not prescribe, administer,

dispense, order or possess any controlled

- substance as defined in the California

Uniform Controlled Substances Act for a ,
period of five years from the effective date
of reinstatement, or earlier if permitted in
writing by the Division. Respondent shall
inform the Division prior to .reapplication
for 'a new DEA permit. As part of '
respondent's propecsal for a supervised
structured environment, respondent may .

‘request a waiver from this paragraph as
- follows: Respondent may request at the time

of reinstatement, or at any time thereafter,
to have authorlty to write an order for the
administration of a controlled substance for
a patient in a hospital setting (if justified
by the patient's condition) by enterlng said .
order on the patient's chart or' by issuing

" said order verbally and later entering said

order ‘on the patient's chart in accordance
with accepted hospital practice.
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(4)

(5)

- (8)

(7)

However, respondent shall not handle, touch,
or personally administer said controlled

- substances. Respondent shall have such

authority only if so permitted by the

. Division in wrltlng and only if so permitted

by law.

Should respondent obtain a new DEA permit,
respondent shall maintain a record of all
controlled substances prescribed, dispensed
or administered by respondent during his
probationary period showing all the
following: 1) The name and address of the
patient, 2) The date, 3) The character and
quantity of controlled substances involved,
and 4) The pathology -and. purpose .for which
the controlled substance was furnished.
Respondent shall keep these records in a
separate file or ledger, in chronological

‘order, and shall make them available for

inspection and copying by the Division or its
designee, upon regquest. :

Respondent shall abstain completely from the
personal use or pcssessioniof controlled

. substances as defined in the California
. Uniform.Controlled Substances Act and o
dangerous drugs as defined by Section 4211 of

the Business and Professions Code or any
drugs requiring a prescription; except, -
however medications lawfully prescribed to

-respondent for a bona fide illness or

condition by another practitioner.

Respondent shall immediately submit to
biological fluid testing at respondent's
cost, upon request of the Division or its
de51gnee. .

Respondent shall submit to the Division for

'its prior approval and enter a drug

rehabilitation program-in which respondent
shall participate weekly during his
probationary status and for a period of time
to be determined by the Division. Respondent
shall provide documentary evideénce of
continuing part1c1patlon in this program.

The Division may, in its discretion, allow _
respondent to enroll in the Diversion Program
of the Board of Medical Quality Assurance and
to participate fully therein as compliance
with this paragraph.

7 .
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(8)

(9)

(10).

(11)

(12)

(13)

(14)

(15)

Respondent shall obey all federal, state and
local laws and all rules and regulations
substantially related to the practice of
medicine including the prescribing and
furnishing of controlled substances and
dangerous drugs.

Respondent shall submit quarterly
declarations under penalty of perjury on
forms provided by the Division, 'stating
whether there has been compliance with all
the conditions of probation.

Respondent shall comply with the Division's
probatlon survelllance program.

Respondent shall appear in person for
interviews with the Division Medical
Consultant upon request at various intervals.
and with reasonable notice.

Respondent shall exercise proper professional
judgement prior to prescribing, dispensing or
furnishing any drug. Specifically,
respondent shall determine prior to
prescribing, -dispensing or. furnishing any
drug whether respondent has.provided a good
faith prior examination and a bona fide
medical condition is indicated for the

- patient.

Respondent shall ‘exercise proper professional
judgement and shall not prescribe or :
administer drugs or treatment in clearly
excessive amounts (either dosages or
quantities).

Respondent is prohibited from becomlng a
supervisor of physician a551stants in the
State of California.

Respondent shall submit to the Division for
its prior approval a community service
program in which respondent shall provide
free medical services on a regular basis to a
community or charitable facility or agency
for a least 4 hours a month for the first 12
months of probation.



(16)

117)

(18)

Respondent is prohibited from engaging in.or
treating patients in the area of obstetrics
and gynecology except as permitted by the
Division in writing. The Division may
require respondent to take and pass an
oral/clinical and/or written examinatioéon to
be administered by the Division or its
designee in the area of obstetrics and
gynecology. ' ' ’

In the event respondent should leave
California to reside or practice out of
state, respondent must notify the Division in
writing of the dates of departure and return.
Periods of residency or practice outside. ,
California will not apply to the reduction of
this probationary period, except as permitted
by the Board. ‘

Should respondent violate probation in any
respect the board after giving respondent
notice and opportunity to be heard may revoke
probation and set aside that stay order, amy .
modify or change the terms and period of '
probation, or may take any other or further
action as it deems proper. If a petition to
revoke probation is filed against respondent
during probation, the Division shall have
continuing jurisdiction until the matter is
final.

This Decision shall become effective‘on

the . of 1991.
IT IS SO ORDERED this ___ day of _ ,
1991. - - , B
PANEL OF DISTRICT 10
MEDICAL QUALITY REVIEW COMMITTEE
DIVISION OF MEDICAL QUALITY ASSURANCE
MEDICAL BOARD OF CALIFORNIA
DEPARTMENT OF CONSUMER AFFAIRS
STATE OF CALIFORNIA
By: . d /'\/ﬂ/&z.,%
/GUY TMAN, M.D.
Chairman - .
RJL:myg



